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We Live in a very litigious society today which nlakes it in~perative tllar all educators keep 
abreast o f  the curmlt kgal parameters within which they may r ~ k e  clec.isions and takc ac- 
lions. AcaJeniic advisors are not exempt from this necessity. Frequent updatillg or lcgal 
puamcters is a mllst for auden~ic adviscm since they are 011 I hc "front l i~w" 01 the collcgc or 
university in dcali~ig with sludct~ls. It is a critical position. and l l ~ c  sucvas or Kailurc of tllc 
sludeal's education and Browlh is influcnccd greatly by the advisi~~g function. 111 today's 
litigious atnmphere, the advising Fultctioa is more critical than cver. 

The legal relatiorsl~ip between students and the public inslit~rtion is a co~~stitulbnnl one. 
Students are citizens and do not shcd their rights when they enter the canlpus gates. The 
Fcn~rtecnth Amendnwnt to the United Sates Constitution prol~ibits Ilie slatc f ro i i~ depriving 
its citizensof life, liberty, or property without due processof law. I t  a1.a mandala t l~at stata 
treat peopleequalty under tlu: law. Since tlic public cmllege or university is an cxtensio~i of the 
state, the institution  nus st abide by constiti~tional parameters. 

In  a private inslilutio~l, however, the legal relatio~lship betweal the srude~~t and Il~ccoHege 
or university is r-onlracri~al, because the Constitution has n o  prohibition against private ac- 
tion. I f  the private iastitutb~l becomes entwined wkh the state tea great dcgrrc, such as in- 
volvement with the goverilancr o f  the institution or a contm<rlal reletionsl~ip with the state 
([here are also malty othcr factors to be consickred such as receipt o f  public fut~ds, IW ex- 
e~nptions. dc.) i t  may he dociared to be engaged in "state action" which would triggcr LW- 

slitutional guwailtces for its students. Howcver, it is rare that private institutior~s arc round 
to be engagcd in "slalc action.'* 

I In  theareaof acadallic affairs, the legal relationship is contrilctual. This is true ill both the 
1 

I public and the private mliege or university. 

! Academic advising occurs undcr the umbrella of academic affairs. Thc couils have always 
l ln i ta td  to enter the acadcnlic arena and substitute their judgnlent for that OF the w,dcnii- 
ciim. In doing so, they have recmgnizd the academic frecdonl wliich protects acadc~l~ic d ~ i -  
siorls, i~luluding advising d~cisions. Thcy have recwg11i.d a h  Illat Ihcir. rcpcatecl presencc in 

October 1984 
October 1984 

1 

D
ow

nloaded from
 https://prim

e-pdf-w
aterm

ark.prim
e-prod.pubfactory.com

/ at 2025-10-20 via free access



NACADA Journal Legal Issues Regarding Academic Advising 

the acarlemlic community could possitdy cause deterioration in an othenvise beneficial 
\tudntt-fac~~Ly rdationship. Thus. i f  ncademiciarts do n d  obu.  thcir discretior1 in W i n g  
with st~~dmt\, they 14 not fear j u d i  intervention. Thecourts will intervene, however, i f  
CVI&IKC CX~SI\ of arbitrary or negligent treatment of students or a denial of th& protected 
riplits. 'The increaking nutnber of court decisions dealing with classroom and academic mal- 
tern attests to the growing judicial d t i d y  to students' rights in academic affairs. The ad- 
v i m '  hh klk within this academic affairs arctra, and they n l w  unclentiuul the legal hues 
involvi~i) such major areas as: 

(I) the contrac~ual rebtionship between student and institution; 

(2) rhc statutory relaionships; 

o) ll~r puidelim governing privacy of ltudmt records; .. 
( 5 )  thc accrdernlc due 

(6) lhc ncd  ftw @cvance p 

Ciutlrix-tuul Hrkrlionrlri/l 

\ r t ~dn l t  and tile instit~rtion. lie basic provsp'insof thecolkgecatal 
\ario~l\ ht~l l r t i~~s. ad t l r  a~tdent handbook kwmc pad of tlrocontracl. Thei~atitution sets 
lcwrh L-rrtain rcq~iuements for pawing courses and for n~ccessful c m p l e l h  of programs 
a~ld \ \ r kqur r~ t  graduation. If students fail to mee( the requircd standards they can bs 
pcnalited through S M C ~  action as dismissal, suspension, or failure to graduate on schedule; i f  
the institution fails to respca its own regulations, then the student may seek judicial rdief. 

An instit u t i o ~ ~  may create ccrtainconlractualobtigalions through dal~mmlsin its publics- 
tims. U~xier normal circumsland the requirements outlined in the catalog in effect wha 
llle .~ludc~~t a\trrs the institution are controlling untiltlr studel\t graduates. However, the in- 

( IIII~III n.1" III~PC ~nOdificatiON and some changes if conditions w m I .  In general. the 
grerrcr thc clmnge. the kss sympathy the c o w  wit1 have for the institution inany case alleg- 
i ~ i p  ;I Iircach of contract. An institution nley allow a student the option o f  meeting the re- 
t l~tirr~ncnt~ ef the catalog in effect al the time of adn~ission or to adhere to the new re- 
l ~ l l l t ~ i l l l ! l l l ~ ~  

l t ~ i t ~~ t i c r n \  d ~ n ~ h l  nol promise more than  hey are prcpnred to actually give to llle stu- 
i l c ~ l r .  I l ~c r r  iIrc ~nur t  cases whcrc students have been awarded monetary damages where the 
111\ti11ttic111 L ~ t r l i ~ t d  tlw contra1 with the student by not affording cotlain pron~ised servk  
~ \ I I  ;I\ ii~h ~I~IWIIHIIII. (M proper prepiuation for finding a job. 

Ad\i\or's obligations and responsibilities usually appear in an advisor's handbook and 
c~ftcn in putllicaticlta readily available to the studcnt. An increasing emphasis on quality ad- 
vidnp to c n h a ~ ~ c  retention brings added responsibilities to the adv.br. More and more ad- 
v i u m  not cxnly arc expected to understand such things as scl~duling and registration pro- 
c.cd~tr~x iand dgrw ar~d progrilllI requirements, but also they nuy beexpectccl to function as 
:I rcfcrrid uwicc or possibly as career counselors. Thus, if institutions promise such services 
Inn1 rhdr ;IclviJl~g system, they should ensure thcir advisors can dellva these servkes. 

'X1 October 1984 
J 

Whm 9n advisor did not, or could not, perform his contra-tual obligation. then liability 
could be present. n ~ ~ f o r c ,  i~lstitutions shoukl be conscious of an advisor's obligations 
which might be crated by unequivocal stateinents regarding advisor's rcsponsibilit ies. 

Most i r n i ( u t W  calalog~ state that the ultimate rcyror~sibility for knowing dcgrce re- 
quirements&~ with the student. This type of statement normally would protect advisors i f  
they c o m ~ i t  an advising error. Generally, the advisor is not going to be held prstmally liable 
for enoneous advising in the absence of grm negligeme, irresponsible behavior, or arbilrary 
or ca* trratnwnt of Ihe student. Advisors should k e q ,  note of their discussions with 
students during advising sessions. An accurate record of advising -011s woukl Iwlp sdve 
any disputes over the content of prniow advising and a h  scrve as a kgitimale protcctior 
a us advising. 

Slalutory R&lbndr& 

In addition to the co~ttraclual rekuionsllip between the sti~denl and Ik instlutio~i, a 
statutory refationship is also created by virtue of laws pawed by Congress or the state 
k.ejslature. These taws create statutory rials. These rights creatd by Cotigress ore applicable 
to stude~~ts a ~ r d W  in ally institution, public or pcivate, which is subject to the kgishtion - 
usually by the receipt of  federal funds. The primary statulory rights of cdlege md udversit y 
students are those foulul in Title IX  of the Education Andnlen ls  of 1972, Secliori of 
the Rehabilitation Act of  1973, and the Family Educational Kightr and Privacy ACI of 1974. 
Titk 1X prohibits discrinlination on the basis of sex while Seclian 5M parallels Titk IX and 
guarantees lhal no handicapped individual will be discriminatd agai~~st on the basis of  his or 
her handicap. The Fiunity Educational Kighk and Privacy A d  warrants swial  trc%tlnent 
and is discussed in the following section. 

7he Buckley An~endmenl: Advisor's Rerponsi'bilities and Sludetrfs ' Riyhis l o  Privacy 

Since advisors mairltain educational records, (records of advisee's grades and other 
academic inforwittion) they nlust undetsland the provisions of the Fa~li ly Edwrltianal 
Higllltsand Privacy Act of  1974, comnlor~ly referred toar 73e l)rrc.kky A~IIPII~IIIPIII. Basical- 
ly, this aci prorides students with access to infomiion placed in tl~cir ofliiial fib, and the 
advising lik is a~ off~al file. The act ensures that only school oflidals with a Icgitin~ate 
educational interesl may see (he student's file, and t h t  studenl's pcn~~i r~ ion 111us1 be obtained 
before any other pariy may haveaccess to the file. Thus. advisws, upol~ request, must allow 
studentsaccess lo  their advising file, but nlay exclude their right of access to pcrsonid notes 
the advisor may have made during the advising sessions. Under I l l is  Ad  tllc notes cclnstitute 
records made by etttcirlic~nal pcrsonnel,and k g t  solely in lhcir p?smdon. Ad~~nors niay 
allow sonmte who tc~~~porarily perfornts thcir advni~~gduty lo .uc tlw IIO~L~; i f  lhr advisor is 
to be repbad prmancnlly, bowever, s h e h  shouki renlovemy personal note fron~ the stu- 
dent's file before transferring the T k  l o  the replacement. 

Under the legislation, the slude~~t has the right to an informal h i n g  regarding nlatcrial in 
herhis record. If, at this hearing, the student docs a receive satisfactiol, then shcAw: may 
insert explanalory ~liaterial in the fie. The Ac-t specifmfly dcnics a studct~t tllc right ta a Ilcar- 
ing regarding grades received, but the student may chilllenge the accuracy of transfem'ng 
grades to the slude~~t's ramrd. 
October 1984 9 1 

D
ow

nloaded from
 https://prim

e-pdf-w
aterm

ark.prim
e-prod.pubfactory.com

/ at 2025-10-20 via free access



NACADA Journal 

h~fwmaion in the lik may be smt to parents of finandally dependent studenls without 
tfreir written ~vnscnt. The regisbar's off= ~lsually mainlains informalion regarding a stu- 
dent 's stntu5 i15 a filliln&l dependent. Institutional pdicy, however, will determine whether 
or INN i ~ ~ f o r ~ l w ~ l o n  ntug be sent to parents without thc student's consenl. 

A c ~ x ~ r t l i ~ ~ ~  to the Buckley Amendment, a record ako must be kepi of rqwsls received 
Ircrc~l u.Innjl c~ftici;tl< lo  obtain information fmn~ the student's file. The record should nol 
I,III\ tclr.~~riI\ lllr ol'lkiul 111itLing IIW rcqtnsI. hut a lu~  tlie tlflkid's I~yjtin~itle cdtnational 
IGIUIII\ 14 rl ~~~ I I I L~~ I I I J  1110 i l ~ f o n ~ t i o ~ ~ .  This rword should rallaili i~i the s~ude~~t's lile. Each 
l ~ l ~ i l l l l l t ~ l l  n ~IIL~I\MI~UIIIY rc-pasible for ctaerlni~~i~~g which parlies qualify ;rs " s c h d  of- 
IIL t;11\" iual \r 11a1 conwtutm a "kgitirnate dwratiofd iidwat ." Advisors should familiarize 
IIK'III\L~\L- ;\it11 ~Iwir i ~ ~ ~ t i t t ~ t i m ' s  pdi~y governing this matter, as wdl as other institutional 
rtlvt~\ rrp:l~tlii~g in~plcn~cntat~n of the Duckky Aniendmenl. 

Ihvtkxcrf ~'i)ttttrtrmiccrlif)ts 

Althcnlph 111s law r w o ~ n i m  the stlldent's ri&t to privacy of herhis educational records. 
II alw rrrcyalrt\ thcadvisclr's right to privileged communkatiota. For example, in an e f h l  
lo I1~4.lp ;I -.II~~III. advisors can diuss  co~ifidcn~ial infomatiw~ regudirg that student with 
cr~l~cr i~ppropriatr individuals. The coufls gmerally will respect the right to such comniunica- 
IIOII\ i111d wi l l  II~H Ilold I ~ C  advisor liable lor statn~lcntsconsiderrd iu privileged comn~unica- 
tltlnc. I'ltis I igl11 i\ iiot v~ ahwlule one, and advison mus( exercisegod judgment in making 
n1111ith.cl1 i;ll U;IIL-~~WII~\. -1'1) dctcrniinc ~ l w a p p r q r i , ~ e ~ ~ r ~ o T c o ~ ~ ~ d c n t ~  discusGons, an ad- 
\IUI~ dn~ttld k1111pIy "WWW such a disrrussio~~ scrve tlw sluhlt's best interest." 

\ 

linm. ~tucfcnts will rvnne 10 advisors with personal problma; normally these probkms 
\ho~~ld rol-\~;~il~ c411ifd~qti;ll. In sane instances, however, a student nlay tell the advisor ofcer- 
I;UII itl~clit itwn that wotlkl prove harmful to the student or possibly l o  others, srrch as the in- 
IC~II~~~II lo TI~IIIIII~~ u~kide or the desire to h m l ~  anoiha paon. Allhmgh thestalements are 
~rl;~tlc ill rx~~~tidcnce. an ohli&~lion re& with llle advisor to disclose suck infomalion to itn 
;lpl~rc~pi;r+c party. such pua)ts. an inlcnded viaim. a school psydmlogid, or police. 

. Itttrlr~~~rc- lhrc* 12r~' tw*  

Fhr cot tr(\ have lnandates that students receive due process guarantees of notice and hear- 
III~ ill diu-iplil~;~ry ca=. h u ~  Students with grievances concerning a~xdemic affairs, su~h as 
\IIII;IIIOII~ ~rl\ol\inp srrclneous advising, disputed grades, or alkged arbitrary course rc- 
t~lllrolirllr\. ~clwrally fil~d tllenlsclves without absolute die process a~aranlees. bl 
r c r l ~ r l ~ l h r  I~I;II t l~e \p r i f c  Jacts of a particular situation may be s u f f ~ i e ~ ~ l  to require that due 
ptcwi-c k- ;~l lc~rcl~d thc aariewd slt~dcnl. 

*A C~IIIW o l  t c ~ ~ l  pnxeding.. es&abliid by a legal system to p ro l a  the rights and liberties 
of an indi\-ldud. I t  gives a person the right to be heard in a court of law. 
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THE COLLEGE STUDENT 
AND THE COURTS 

I A &sic Carebook wilh Quarter& UMu~ing 
Supp(nlenls, Prepatmi Eupredy for the College 
AdttinivIratw, Conlairut~g Con& Bre~ptigs o J 
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FIGURE 2 

THE COLLEGE 
ADMINISTRATOR AND THE 
COURTS 
A Basic Cawbook wiih Quarlerly UpfaIittg 
Suppktnenfs, Repared Evprssb for the College 
Ad~ttinisl~lor; (30ntainitlg Coftcise Brefitgs uf 
Hkher Court Decisim AffecIBtg rlre 
AdminisIralion of lnrlilul~orrr of Higher Edlcclion. 
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I t  i s  imperative that advison &stand and keep abrc;rsl of the bask legal paramelas Implementation and prmulgalion of these recommendations woukl not open a 
regarding the student/mstitutb relationship and the advising function. Figure I and Pandora's box with a protireration of student complaints againsl advisors. Rather. advisors 
Idigure 2 prescnt two most valuable souras of current legal information appropriate for would develop and maintain a responsible attitude toward sludcnts, and students would 
;~:~dc.~nic advisors, Every advisor should have ready acass to these publications. Each advis- undernand nlore cleariy their responsibilities in the advising ~wmts. The cliannetirig of com- 
ing c m c n  or grwp shwld have than available for reference and for assislance in shaping plaiats through an appoi~~ted cwnmittee would fm~alue a fair a ~ d  rcam~iablc procedure 
polidc~ involvir~g advising. which does no( exist on many catnpuses today. 

A d v i m  need no( be attorneys but they musl be abk to recognize the bask rights of Anival of consumerism lo Ihe campus and the lowered age of majority have probably 
r ~ u ~ l ~ t r  ancl l~ ivc smne understanding of the legal boundaries which the courls haw outfin- been major lacton in the increase of cases involving acadalik affairs. Consumerism on cam- 
d in &ding with student -institutional relalionships. When an advisor is in doubt, the in- lnrs today considers whether or not an institution delivers to tbe sludcnt the product it clkms 
qitutitn~'~ attrm~cy or s m  other appropriate authaity should be contacted. in ks various publications. as welf ;is in oral presentarions. As legal adults. stldents must ac- 

biadly. advisors should always act as reasonable, prudent persons at afl tima and iict in cept more responsibility for their actions on canipus and thus also may have agrcater inclina- 
tlic h% i~ltcrmt of the s(~Klmt. By knowing the current legal parameters and by pradicing lion to pres charges against tlw institution when they bclieve they have rwieved abitrary or 
~lr "(ioldcll Kuk," advisors will crcate and maintain those poliiies and practices which ~apTiLi011~ Ircalnlenl. This does no( mcan thiU all students n~iglit fik a court suil when they 
r m p t  t l l c  worth aml dignity of each person. By cloig so. they will lletp aeale a better read, the age of majority, but since they must accept the rcspnsibilities of that status they 
tJi11latc for rducing the incentives for legatism and resprrting the rights, freedoms, and wi l l  most likely be more zealous of their rigl~ts. With these prevailing conditions ;uld the fad 

rc;pt~sibitilies of alJ. that quality advising is fasl becwminga criterion for promotion. tenure, and d a r y  increases, 
advisors should seek lo understand the legal issues relaled lo advising. This understanding 

The fedad cwrts arc increasingly viewing alleged cheating and ptagiarism in h same will ensure a responsik attitude toward students and p r o t ~ t  their rights as well as ~liose of 

light a5 disciplinary situalions and am beginning to require that students be afforded due pm- the a&w. 

ccss i r i  thew cases. T h i s  is so because alleged &eating and plagiarism reflects upon the stu- 
dclit'r gmx1 name. reputation, and integrity, Therefore, the sl& has a liberty interest, in 
addition to a possible property interest. which would trigger due process guarantees. 

Courts generally will resped the institution's procedures for hamihg academic affairs 
c i ~ w ,  ard thcir daisions resolving these carts. As previously i d i c d .  the courts wii l in- 
rcwene in c z i m  involving seemingly arbitrary or capricious treatment oPa student. 

vising. The individual or advisor against whom the 
rccciw dl dire process rights in defending herf i i  actions. 
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