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Legal Issues Regarding Academic
Advising: An Update

D. PARKER YOUNG. Frufissor of Higher Education, fnstiiuie of Higher Education,
University d  Georgia

We Live in a very litigious society today which makes it imperative that all educators keep
abreast of the current legal parameters within which they may miitke shxvisions and take ac-
lions. Academic advisors are not exempt froma this necessity. Frequent updating i fegal
parameters is amusl for academic advisors sinee they are an the "*front lime*' of the college or
university in dealing with students. It is a critical position. aiid the success or failure of the
student’s education and growth is influcnced greatly by the advising function. In today’s
litigious atmosphere, the advising lanclion is mare critical than ever.

The legal relationship between students and the public institution is a constitutional one.
Students are cilizens and do not shed their rights when they enter the campus gates. The
Fourteenth Amendment to the United Sates Constitution prohibits the state from depriving
its itizens of life, liberty, or property without due process of law. It also mandates that states
treat people equalty under the taw. Since the public college or universily is an extension of the
state, the institution must abide by constitutional parameters.

I n aprivate institution, iowever, e legal refationship between 1w siuibzist and the college
a university is contraciual, because the Constitution has n o prohibition against private ac-
tion. If the private institution becomes entwined wkh ihe state 1 & great degree, such as in-
volvement with the governance o f the institution or a comraciual relationship with the state
(there are alls many other factors to be considered such as receipt of public Fuuiks, tax ex-
emptions, eic.) it may he declared to be engaged in *‘state action'” which would trigger con-
stitutional guarantees for its students. However, it is rare that private institutions arc round
to be engaged in “‘state action.”

In the area of academic affairs, the legalrelationship iscontractual. This is true i both the
public and the private college or university.

Academic advisingoccur suaider the umbrella of academic aftairs. The courts have always
hesitated to enter he academic arena and substitutetheir judgment for that of e scademi-
cian. Indoingsq they have recognized the academic freedom wihtich protectsaasdensi: deci-
sions, including advising decisions. They have recognized alsas that their repeated presence in
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the academic community could possibly cause deteriorationin an otherwise beneficial
imleist-fwully relationship. Thus. if academicians do not abuse their discretion in dealing
with simlemdy, they need not fear judicial intervention. Thecourts will intervene, however, i f
cwidonut sty of arbitrary @ negligent treatment of students@ a denial of their protected
rights. The increasing aumber of court decisions dealing with classroom and academic mait-
lers attests to the growing judicial sensitivity to students' rightsin academic affairs. The ad-
visors' jafe falls within this academic affairs arena, and they mwust understand the legal issues
involving such major areas as

(1) the crasraciual relationship between student amd institution;

(2) the statutory relationships;

(3 the guidelines governing privacy of student records;

) ik vumepl off privileged communicadions;

(%) the acadernic due process; and i
{6) the need for grievance procedures.

Contractucal Rilatonship

bl wns 92t absove thal in scademnsc alTairs a contractual rebationship exisis befvenen Lhe
siudend and [he institution. The basic provisions of the college catalog, recruiing brochures,
suriones bulleving, and the student handbook become pairt of e cantracl, The institution sets
lorth certain requirements for passing courses and for successful completion of programs
and wwbeyuend graduation. 1f students fail to meed the required standards they can be
penalized through such actionas dismissal, suspension, or failure to graduate on schedule; if
the institution fails to respect its own regulations, then the student may seek judicial relief.

An instituiion may create certain contractual obligations throughsiatemenls in its pablica-
tions. Under normal cireumstance$ the requirements outlined in the catalog in effect when
vhe stademt emiers the institutionare controllinguntil the stulend graduates. However, ik in-

mitkan may miake modsfications and sone changesi f conditions warrant. |n general. the
iy the change, the fess sympathy the gauris will have for the institution in any case alleg-
ing a breach ol contract. An institutionmay allow a student the option o f meeting the re-
ymiremenis ef the catalog in effect al the time of admission @ to adhere to the new re-
1 e

Insditukinens shisuhd not promise more than they are prepared to actually give to the stu-
e, There are court cases where students have been awarded monetary damages where the
nedibudinn  itaiod the contract with the student by not affording certain promised sérvices
siich 2 job plavewne, or proper preparation for finding a job.

Aulvisr's obligations amil responsibilities usually appear in an advisor's handbook and
nfiem in pablications readily available to the studcnt. Anincreasingemphasis on quality ad-
vising to enhance retention brings added responsibilities to the advisar. More and more ad-
visors not anly arc expected to understand such things as scheduling and registration pro-
vrdhmes and degree amd program requirements, but al o they may be expected to function as
a referrad sevice or possibly as carger counselors. Thus if institutions promise such services
frwy their awdvisimg system, they should ensure their advisors can deliver these semvives,
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Where an advisor did not, or could not, perform his contractuat obligation. then liability
could be present. Theerefare, institutions shoukd be conscious of an advisor's obligations
which might be created by unequivocal statements regarding advisor's responsibilitics.

Most EnsiiluiinnE” catalogs state that (ke ultimate responsibility for knowing degree re-
quiremients rests with the student. This type of statement normally would protect advisorsi f
they comimil an advising error. Generally, the advisor isnot going to be hetd personally liable
for ervamnetis advisingin the absence of gross negligence, irresponsible behavior, or arbitrary
0 ¢apricious irestmeid of 1he student. Advisorsshould keep modes of their discussions with
studentsduring advising sessions. An accurate record of advising sexshons would liclp solve
any disputes over the content of v advising and also serve as a legitimate protection
againsl claims of emmneaus advising.

Statutory Redatiomship

In addition tO the contraciual relationship between the student and the institution, a
statutory refationship i also created by virtue of laws passed by Congress or the state
k:gislalure. These kv create statutory rights. Theserights created by Congress ore applicable
to sluikervis emrolled in any institution, public or private, which is subject to the kegislation —
usually by the receipt of federal funds. The primary statutory rights of college and university
students are those found in Title X of the Education Amendments of 1972, Section 3 of
the Rehabilitation Act of 1973, and the Family Educational Rights and Privacy Act of 1974.
Title X prohibits discrimination on the basis of sex while Section 504 parallels Title IX and
guarantees that no handicapped individual will be discriminated againesi on the basisofhis or
her handicap. The Famity Educational Rights and Privacy A d warrants spevial breatimend
and isdiscussed i the following section,

The Buckley Amendment: Advisor's Respansibilities and Students’ Rights fe Privacy

Since advisors maintain educational records, (records of advisec's grades and other
academic information) they mwst undersiand the provisions of the Faiiily Educational
Rights and Privacy Act of 1974, commonly referred to as The fuwkiey Aweanilment. Basical-
ly, this act provides students with acvess to information placed in their official files, and the
advising file is am ofliciad file. The act ensures khai only school officials with a legitimate
educational interest may see the student's file, and the student s preTmssin misl be obtained
beforeany other party may have access to the file. Thus. advisors, lpsms request, must allow
students access | 0 their advising file, but may exclude their right of acoess to personal noies
the advisor nay have made during the advising sessions. Under this Ad the notes constitule
recards made by edugittional personniel and kept solely in their pissession, Advisors may
altow someone whis teinporarily performs their advising dufy | 0 see the msies; i f the advisor is
to be replaced permanently, however, she/he shoukd remove any personal notes from the stu-
dents file beforetransferring the file 10 the replacement.

Under the legislation, the sfuleiid has the right to an informal hearing regardingmaterial in
her/his record. If, at this hearing, the student dOCS mri receive satisfaction U she/he nay
insert explanatory material in Lhe file. The Act specifically denics a student the right to ahear-
ing regarding grades received, but the student may challenge the accuracy of transferring
gradesto the stuilenis record.
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linfurmastion in the file NAY be sent to parents of financially dependent students without
their writfen consent. The registrar’s office usually maindains information regardinga stu-
dent's siatus s a finandial dependent. Institutional policy, however, will determine whether
or s imFemmsstion sust De sent to parents without the student's consent.

Axvunding to the Buckley Amendment, a record also must ke kepl of requests received
frvamt sclemal wifksiils 1s obtain information from the students file. The record should not
wily whowiily e official mpking the o, bt also the oiTicial™s kgilimale educational
puaramis [ o revgisding U inFonmation, This record should remiiim in the ssdents lile. Each
igituine ~ indivilinlly pepnsible for determining which pgrties qualify as “'schoat of-
ficih"" arvd what constitutes a *legitimate edueaiional interest,  Advisors should familiarize
Wiiiradue= @ il latie ieiiaiinms podicy governing this miatter, as well as other institutional

sl peptindiog implensmiadion of the Buckley Amendiment.

Fravalomonl Coimuminmbinns

Although the kiw recogaizes the student’s right to privacy of her /his educational records,
it also povemres theadvisor®s right to privileged communications. For exampile, in an effor
ban Il o dudend, advisors can discuss confidential information regarding that student with
oilwr appropriate individuals, The courts generally will respect the right to such communica-
pusirs sl will not hold the advisor liable lor statements considered as privileged communica-
tons. Fhisight is not an absolute one, and advisors must exercise good judgment in making
cimifivkeni dal saniemends. To determine lie appeoprialencs of coilklential discussions, anad-
st il simiply osk **Would such a discussion serve the student’s best interest.™

iinee, studenils Will come I advisors with personal problems; normally these problems
shimild rerumin eondidential. | n some instances, however, a student may telt the advisor of cer-
L:ui isdct ions thad wesild prove harmfulto the student or possibly | o others, strch as the in-
Il i I e suicide or the desire to s another person. Alibough the staletnents are
mnde in eewlidence, an ohligaiion rests with the advisor to disclose such information to an
dpparsissie party. such as parents, an intended vietim, a school psychologist, or police.

it Diee Proveis®

Phe imers have mandates that students receive due process guarantees of notice and hear-
g im deaciplinary cases, bl students with grievances concerning academic affairs, such as
almslsnr ividving cfroneous advising, disputed grades, or alleged arbitrary course re-
imnicids, gewerally fiad themselves without absolute die process guarantees. But
rivscn o Thanl Flee spei T facts of a particular situation may be salfficieni to require that due
reawe b il the aggrieved stplemi.

*A v of legal peewenalings established by a fegal system to proteet the rights amud liberties
of an imdisidual. 1t gives a person the right to be heard in a court of law.
Q2 October 1934
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THE COLLEGE STUDENT
AND THE COURTS

A Basic Casebook with Quarterly Upwiifing

Sipplemients, Prepared Expresily for the College
Administrator, Containing Cuvivise Breifings of

Higher Court Decisions Involving
Sudeni/Instituiional Relationships in Higher
Education

Published by COLLEGE ADMINISTRATION

FUBLICATHINE, Inc.
P . . _
Tl ()Hﬁﬁ% &g%, Asheville, Nurth Carofina 28314
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* Publishers of The College Administrator and the Courts and
i The Schools and the Courlts.
FIGURE 2

THE COLLEGE
ADMINISTRATOR AND THE
COURTS

A Basic Casebook with Quarterly Upelaiing

Supplements, Prepared Expresslyfor the College

Administrator, Containing Concise Breifings of
Higher Court Decisions Affecting the

Administration of Institutions d Higher Eduction.

Putiiihend by COLL EGE ADMINISTRATION
PUBLICATIONS, Inc.

Pamd Tl Bon B49Y, Ashevilie, Monh Canding 28004 —
phone [TO04) 1520881,

Publishers ol Tl College Siwmier and b Cowsrly, The Collepe

Adwumiviraier ad the Courts, mel The Seluials and the
Courts.
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It is imperative that advisors undersiand and keep abweast of the bask legal parameiers
regarding the studend nsiiiutinnal relationship and the advising function. Figure 1 and
ligure 2 present two most valuable sources of current legal information appropriate for
aemileinic advisors, Every advisor should have ready access to these publications. Each advis-
ing vender or group should have than available for reference and for assistance in shaping
palicies involving advising.

Advisors nced mod be attorneys but they must be abk to recognize the bask rights of
siugdenis and have smne understanding of the legal boundaries which the courts haw outlin-
«d in dealing with student-institutional relationships. When an advisor is in doubt, the in-
~ ailutkn’s attoricy @ some other appropriate authority should be contacted.

Fnally, advisors should always act as reasonable, prudent persons at all times and act in
the best imierest of the sudeni. By knowing the current legal parameters and by practicing
the e Rule,” advisors will credte and maintain those policies and practices which
respevt the worth and dignity of each person. By doing so. they will help create a better
oimaie fir feducing the incentives for fegalism and respecting the rights, freedoms, and
respoisibliies of all,

The feil=ral courts are increasingly viewing alleged cheatingand plagiarism in the Sane
light as disciplinary situations mnd are beginningto require that students be afforded due pro-
cess in these cases, Thils is so because alleged chieating and plagiasism reflects upon the stu-
dent's wwd name, reputation, and integrity, Therefore, the siusthend hes a liberty interest, in
addition to a possible property interest, which would trigger due process guarantees.

Courts generally willl respect the institution's procedures for handling academic affairs
cuses, and their decisions resolving these cases. /S previously indicated, the courts will in-
tervene in cases involving seemingly arbitrary or capricious treatment of a student.

The volundary applicalson of ibe sparl and principhes of due process 1o scadembe alfals
can redie £ incendives bor legalism and reliance upom the courts by sluderls when hey lod
‘gricvrd . With clearly-delined gricvance procedunes in place, vourts will decline jo intervene
il @ stodber exhausts this adminfstrative remedy. Individieal depariments or divisions of
the instifuion should outline procedures thal sludenis mausi follow in regislering gricvances
resaliing froem ervonenns advising or eny other action laken by the advisor, The following
suggesied procsdures should nol be consinued a5 specilic prescripiions 1D cover every case,
bl rather s a guideline:

I. Insitutions should define deurly and publish the responsibilitics of advisars and
sudenis in ihe advisor-achisee relationship,

L Imformasibon ike tuden B expecied jo know, such ps scndemic requirements for con-
HMMMM h::h.rl;r:p::i.rl:d-rd publicuned,

1 A well-doomnented and orderly procedure of appeal showld be estabBshed ard pro-
mudgared. A commitier should be appoinied in each deparimend or division, or one
cewnrmitlee Tor the entire dd il o6 il apperopriale, whach woolkd heir complaints by
students agains advisors for alleged advising ermors oF negligenl and imesporsible ad-
vising. Theindividualor advi'sor against Whomihe aliegaians have been made should
reccive dl due process rights in defending ber/heis actions.
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Implementation and promulgation of these recommendations would not open a
Pandora's box with a proliferation of student complaints against advisors. Rather. advisors
would develop and maintain a responsible attitude toward students, and students would
understand more clearly their responsibitities in the advising prosess. The channeling of com- &
plaints through an appointed cosnmittee would formalize a fair and reasasadils: procedure 2
which does e exist On many campuses today. S

Q.

Arrival of consumerism to Ihe campus and the lowered age of majority have probably ©
beenmajor Factorsin the increase of cases involving academic affairs. Consumerismon cam- 3
pus today considers whether or not an institution delivers to the stwdent the product ii claims 3
in its various publications. as welf as in cral presentations. As legal adults. students snasi ac- =

cept mare responsibility for their actions on campus and thus alsn may have a greater inclina- %
tion to press charges against the institutionwhen they believe they have revieved arbitrary or ©
eapEioas freatnient. This does mod mean that all students might file acourt suit when they =

reach the age of majority, but since they must accept the responsibilities of that status they ?
willmost likely be more zeal ous of their rights. With theseprevailing conditions and the fact Eli

that quality advising is fast becoming a criterion for promotion. tenure, and salary increases, =
advisors should seek tix understand the legal issues related |o advising. This understanding %
will ensure a responsible attitude toward students and protect their rights as well as those of 3
the advisor.
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